
REPUBLIC OF SOUTH AFRICA

IIIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

(r)
12)

{3)

REPORTABLE: YES / NO
OF INTEREST TO OTIIER JUDGES: YFS/NO
REVISED.

IN THE MATTER BETWEEN:

ABSA BANK LTD

AND

JENZEN, KEVIN GLYNN

cAsE NO 2014/877

PLAINTIFF

DEFENDANT

cAsE NO 2021417728

PLAINTIFF

DEFENDANT

IN THtr MATTER BETWEEN:

ABSA BANK LTD

ANI)

GROBBELAAR, JA]!IES

JUDGMENT



SUTHERLAND J:

L ln lrlo maners in \\hich sunrmal judgmenl hac been souAhl. rhe defendanr. hare

advanced, among other alleged defences, the proposition thal summaq. judgment should

be relused because the pleaded case ofthe plaintiffbanl is based on a rritten document

which is not attached to the particulars of ciaim. I allowed arguments to be heard on bolh

matters and funish this composite judgment.

2. Flesh is gir,eo to this notion by reference to Rule 18(6) which requires precisely thatl a

document relied upon to be attached. The two imtances both relate to the absence ofthe

loan agreement underlying a mofigage bond held by the piaintillover fixed property

owned by the defendants in respect oflvhich execution is sought to recovet the

oulstanding debt due, a.fter the defendants had allegedly defaulted in letms oftheir

obligations. There is no doubt that a failure to annex the loan agreemellt constitutes non_

compliance with dte rule. The plainliff in both matte$ pleads the absence of the

docurnent and alleges thal lhey have been lost or destroyed and are noq,, and forever

unavailable to be attached. Allusion is made to the documents being destroycd in a fire.

3. The real point ofcontroveny is what significance that non-compliance with Rule 1g(6)

caries.

4. In one matter (l6sa t .Ienzen) it is argued that non-compliance is a founclation to

except. Plaidv, the merits ofan exception must be outward and visjble.



8.

9.

4

7. First, the issue at stake in the Moosa v Hassam case was not the viability of the cause of

action pleaded; Swain J was addressing the merits of a Rule 30 application under which

the defendant had qua applicant complained of the inegularity committed by the non-

compliance with Rule 18(6). No explanation was volunteered for its absence. An order

was made to comply. Moosa v Hasam is this not authority that supports the exception

argument.

Secondly, non-compliance with a Rule of court, however sinful such a dastardly deed

might be, cannot contaminate the merits or demerits of a party's cause of action.

Such a fallacy has been lucidly and fully exposed by the observations of Rogers J

(Traverso DJP concuring) in Absa Bank Ltd v Zalvest Twenty (Pty) Ltd & another

2014 (2) SA 119 (WCC). In that matter the plaintiff, (being the same person as the

plaintiff in the present two matters under consideration) pleaded that the failure to attach

the foundational document evidencing the loan agreement was explained by its

destruction in the uncelebrated fire of 28 August 2009 in the DocuFile documents

warehouse. An exception was raised by the defendant.

The exception was dismissed and Rogers J went on to deal comprehensively with the

contention and dispatched it once and for all by holding thus:

"[9] The rules of court exist in order to ensure fair play and good order in the

conduct of litigation. The rules do not lay down the substantive legal

requirements for a cause of action nor in general are they concerned with the

substantive law of evidence. The substantive law is to be found elsewhere,

mainly in legislation and the common law. There is no rule of substantive law
to the effect that a party to a written contract is precluded from enforcing it
merely because the contract has been destroyed or lost. Even where a contract

is required by law to be in writing (eg a contract for the sale of land or a
suretyship), what the substantive law requires is that a written contract in

10.
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SI]THERLAND J:

i. In two matters in which summary j udgnent has been sought, the defeldants have

advanced, among otber alleged defences, the proposition that sunmary judgment should

be refused because the pleaded case ofthe plaintiffbank is based on a witten document

which is not attached to the particulars of claim. I allowed arguments to be heard on both

matters and furnish this composite judgment.

2. Flesh is given to this rotion by reference to Rule 18(6) which requires precisely that; a

docun:rent relied upon to be attached. The two instances both relate to the absence ofthe

loan agreement underlying a mortgago bond held by the plaintiffover fixed propefiy

oqned by the defendants in respect ofwhich execution is sought to recover lhe

outstanding debt due, after the del'endants had allegedly defaulted in terms oftheir

obligations. There is no doubt that a failure to annex the loan agreement constitutes non-

compliance with the ru1e. The plaintiffin both matlers pleads the absence ofthe

document and alleges that they have been lost or destroycd and are now and forcver

unavaiiable to be atlached. Allusion is made to the documents being destroyed in a fire

3. The real point of controvers-v is \\'hat sjgnificancc that non-compliance with Rule 18(6)

carries.

4. Ir one matler (lbsa I Jenzelt) it is argued drat non-compliance is a foundation to

except. Plainly, the medts of ar'l exception must be outward and visible.



5. Reliance is placed on the decision by Swain J (as he then was) in Moosa & Others v

Hassam & oliers NNo 2010 (2) SA 4i0 (KZP). The cdtical findings in that case are at

[17] 191:

" [17] This I consider to be the crux ofthe present enquiry. Rule 18(6) speaks o1 a

party who il his pleading 'relies' on a contract or'part'thercoi A party clearly'reiies

upon a contlact' when he uses it as a 'link in the chain ofhis cause ofaction'. South

African Railways and Harbours v Deal Enterprises (Pty) Ltd 1975 (3) SA 944 (W) at

953A; and Van Tonder v Westem Crcdit Ltd 1966 (1) SA 189 (C) at 193H

Although both ofthese cases were decided at a time $'hen rule 18(6) made no

prcvision for a true copy of the ritten agreements to be annexed to tle pleading, the

vieu,s ofthe leamed judges, as to the meaning to be attached to the phrase in question.

arc stillrelevant and instrnctive.

[l8] In the present case the respondenls base their cause of acdon against the

applicants upon the written agrcement. The \aitten agreement is a vital link in the

chain ofthe respondents' cause of actior against the applicants ln order for the

respondentsr cause of action to be properly pleaded, it is necessary for the \liitten
agreement relied upon to be annexed to the particulars ofclaim ln tlle absence oflhe

u{itten agreement the basis ofthe respondents' cause ofaction does not appear ex

facie the pleadings.

[19] An altegation that a palq' is not in possession ofthe written agreement relied

upon, constitutes an acloowledgment that the basis for the cause ofaction advanced is

lacking, or that a link in the chain ofthe cause of action advanced is missing

Consequently, such an allegation as made in the present case does not constitut€

compliance nith tbe requirements ofmle 18(6), no. does it excuse theft non-

compliance. In addition an allegation dlat dle paty has taken steps to obtain a copy,

without success, or to annex an inconplete, or unsigned. drafl thereol would not for

the same rcason consliftrte conrpliance with tl'ie demands of rule 18(6), nor would it
excuse their non-compliance."

(There is an impoftanl qualification to these remarks concerning condonation ofnon-

compiiance, an aspect to {'hich I later allude; hor','ever in sofar as tl,e exceptioll point

goes, this is the high water mark u'ifiil thatjudgment.)

b. fhere seenrs to me to be llucc rea'ons $a. lhe e\ceplion argumenl mllsl liril
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7. Filst. the issue at stake in the Moosa v Hassam case was not the viability ofthe cause of

action pleaded; Swain J was addressing the medts ofa Rule i0 application urder which

the defeDdant had 4ra applicant complained ofthe irregularity committed b.i the non-

coopliance u,ith Rule 18(6). No explanation ras volunteered for its absence. An order

was made to comply. Moosa v Hasam is this not autho ty that suppofis the exception

argunent.

8.

9.

Secondly, non-compliance with a Rule ol court, however sinful such a dastardly deed

might be, camot contamiDate the merits or demerits of a pafty's cause of action.

Such a fallacy has been lucidly and fully exposed by the obsen'ations ofRogers J

(Traverso DJP concuring) in Absa Bank Ltd v Zalvest Twedy (Pty) Ltd & another

2014 (2) SA 1 19 (WCC). In tlrat matter fie plaintifl (treing tl're same person as the

plaintiff in the present t\lo mattels under consideration) pleaded that the failure to attach

the foundarional document evidencing the loan agreement \vas explained b) its

destuction in the tmccleblated firc of28 August 2009 in the DocuFile documents

\\,arehouse. An exception was raised by the defendant.

The exception was dismissed a11d Rogers J went on to deal comprehensively \!ith the

contention al1d djspatched it once and for all by holding thus:

"[9] The rules of cout exist in order to ensure lair play and good order in the

conduct of litigation. The rules do not lay down the substantjve legal

requiremeDts for a cause of action nor in genenl are they concemed q'ith the

substantive lau' of evidence. The substantive law is to be found else*here.

mair,ly in legislation and the common lau'. There is no mle of substantive law

to the effect that a pafiy to a written contract is Precluded from enlorcillg it
merely because the conhact has been destoyed or los1. EveD where a contlact

is required by la\e to be jn writing (eg a contract for the sale of land or a

sure8ship), what the substantive law requires is tlla1 a w tte1l contact in

10.
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accordance $,ith the prescdbed formalities should have been executed; the law

does not say that the contract ceases to be of effect ifit is desto)'ed or lost

1101 ln regard to the substantive law of evidence. thc original signed contract is

the best evidence that a valid contract was concluded and the general rule is thus

that the original must be adduced. Bul there are exceptions to this rule, one of
which is \a'here the original has been destroyed or canrot be found despite a

diligent search. In such a case the litigant who relies on the conl-ract can adduce

secondary evidcnce ofits conclusion and tenns (see Singh t' Got'ender Brothers

Conttruction 1986 (3) SA 613 (N) at 616J-617D). There are inmodem la\i ro
degrees of secondary evidence (ie one does not have to adduce the 'best'

secondary evidence). While a photocopy of the lost original might be better

evidence than oral evidence regarding the coDclusion and tems of the contact,

both foms of evidence are admissible once the litigant is excused from

producing the odginal.ltTransnet Ltdr Nevlyn Inrestments (Pty) Ltd20I1 (5)

SA 543 (SCA) a defelldant, in opposing its eviction fiom certain premises,

relied irle/ d/id on a \l-rjtten addendum to the lease agreen, ent. The defendant

did not annex the addendum to its plea, alleging that a copy of the addendun

$,as not in its possession and was last in the possession of the plaintift lhe

original addendum rlas not adduced in evidence. The question u'helher an

addendum had ever been concluded \las hotly disputed. The Supreme Cou( of
Appeal held that in the circumstances of the case dle defendant was excused

frorn producing the original and found thal the execution end terms of the

addendum lud been sufficiently provcd by oral testimor'ly (see padicularly at

paras 4-5 and 17-19). Even in the case of u'ills, dre loss or destuction ofa
deceased's will does not preclude an interested party from proving that a valid

will was executed and what its tems tere. and upon such proofthe couft \\ill
rmder its comnon law por,ers direot that thc estate be administered in

accordance with such terms (see, for example, Nell t'l'albot NO 1972 (1) SA

207 (D) at 209H-210E I Ex parte Porter 2070 (5) SA 546 (wCC) para 12).

[1]l Thal then is the substantive law. The mles of court exist to facilitate the

ventilation ofdisputes arising from substantive lau'. The rules ofcourt may only

regulate matters ofprocedure; they cannot make or alter substantivelaw (.Uniled

Reflectfie Con,-erters Pty Ltd, LeNi e 1988 (4) SA 460 (w) at 4638-E and

authodty their cited). The coufi is, norcover. not a slave to the rules of cout.

As has often been said. the rules exist for the coufis, not the courts for the rules

(see Standard bank tyf SoLnh A|tica Ltd N Ddwood2012 (6) SA 151 (WCC) para

12). The folloxing pas sage from Khunou & Others I M Fihtet & Sons (Pq)) Ltd

& Olrels 1982 (3) SA 353 (\tr) at 355F-356A bears repetition:

'The properfunction ofa Coufi is to try dispuies between litigants who

have real grievanoes and so to see to it tlratjustice is done. The rules

ofcivil procedure exist in order to enable Co fts to perlo.m this duty
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with which, in tum, the orderly functioning, and indeed lhe vory

existence. of society is inextricably jntcrwoven. The Rules of Cout

arc in a sense mercly a refinement of the general rules of civil
procedurc. They are designed not only to allow litigants 10 come to

grips as expeditiously and as inexpensively as possible with the reai

issues bet\'veen them, but also to ensure that the Couds dispensejustice

unifomly and fairly, and that the hue issues which l have rnentioned

clarified and tried in ajust manner.

Ofcourse the Rules ofCourt, like aly set ofrules, cannot in their very

nature provide for every procedural situation that arises. Thoy are not

elhaustive and rnoreover somelimes not appropriate io specific cases

Accordingly the Superior Cou s rctain an inhercnt power exercise

double within certain limits to regulate their own procedure and

adapted, and, if Deeds be. the Rulcs of the Court according to the

circunstances. This power is enshrined ii s 4l ofthe Supreme Coud

Ac159 of 1959.'

I I 2] A rule which purpofied to say tllat a pafiy to a written contract was depdved

of a cause of action if the w tten docrmlent $'as deshoyed or lostwould be /.ar.r

vir-ei. But the mles say no such thing. Rule 18(6) is formulated on the

assumption that the pleader is able to attach a copy ofthe $rittell contract. In

those circumstances the copy (or relevant part thereo0 must be anDexed. Rule

18(6) is not intended to compel compliance lith the impossible. (l may add that

it \\,'as only in 1987 that rule 18(6) was amended to require a pleader to atulex a

uritten copy ofthe contact on which he relied. Prior to that time tlle general

position \{as that a pleader l\as was not rcquired to annex a copy ofthe contact

- see, for example, Van Tonder v lllestern Credit Lld 1966 (1) SA 189 (C) at

l94B-Ht SouthAfican Rail*ays & I{arbouts v Deal Enlerprises (Pty) Ltd l9'75

(3) SA 944 (w) al950D-H.)"

1 1. lhirdly. the present contention advanced to suppofl the exception proposition readiJy

acknowledges that the non- compliance may be condoned, and ifso, the ercipibility

\ 'ould be extinguished. The decisions in both Moosa v Hassam and Absa v Zalvest

hold that condonation would resolve the plaintiffs non-complianc e. in Ab:ia I Je zen'

the contentions assu ed that condonation within the contemplation ofRule 27(3) is

appropriate. a subnissiou derived from remarks made in Moosa v Hassamat[20]-[211.

Thcre is a material difference ofopinion between the judgment of Swain J and that of

Rogers J about the process by which condonation might be procured tiom a coufi to
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excuse the absence ofa lbundational document and whether Rule 27(3) applies in such a

case and u'hether a genuinely lost document could ever not be condoned. It is

unnecessary in thisjudgment to address that topic. It seems to nle that, as a matter of

logic, the very possibility that a barier to the pusuit of a claim can be resolved by a

discretionaq, excusing ofa failure to comply with a procedural step, as distinct ftom the

need to amend the avennents by the addition of subslantive allegations, demonstates the

inappropriateness of the peBpective that the controversy col d be about the cause of

action. Ifthat is corect, the true gravamen ofthe complaint carnot found an exception.

12. Accordingly, in my view the defendant's colnplaint in,4trrd v JelEen aboBtt'on-

conpliance with Rule 18(6) camot consitute the substance ofan exception. It follows that

the aticulation ofthat notion does not disclose a defence.

13.tn Ahsa t, Grobbelaar the sai.'e point rlas taken, albeit obliquely. being interlaced with

sevenl contentions ofconsideEble obscurity and nilpicking intensity which need not be

addresscd in thisjudgmenl, save to dismiss the misconceived notion that the failure 1l]

attach the loan agreement meant that the pleadings had failed to 'identify' the docunent

upon which reliance u'as placed; indeed preciseiy because ofthe fact ofbeing 1ost. the

document was desc bed, perhaps, more fully in the pleadings tllan would have been

strictly necessary had it been attached.

14. In my view' these arguments inspired by the missing loan agleements have in large

measure touched upon an importa]tt consideration but have obscued the critical point.

The starting place must be to recognise tl'lat \a'hat is critical in legal proceedings is

dictated by thc relief sought. ln summatyjudgment proceedings, to defeat the plaintiffs
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application a defendant must put up a basis why the plaintiff cannot getjudgment without

the merits ofa defence being tested. Whilst a classical dcfence might conlradict the i'acts

upon u'hiclr the plaintiffrclies. it also remains open to a defendant to merely demonstrate

that the plaintiffs averments, where the facts are peculiarlv within the knowledge offie

plairtjff, need to be proven and an oppofiunity to test the substance ofthose avemenls is

appropriate.

15. In both these matters. the lerms ofthe agreemert need to be proven by seconda4.

elidence to fill the gap le1lby the missing document.

16.7n Ahsa t, .lcnzen the Delerdant aileges that there are factual e$ors in describing the

agreemcnt that the parties had with each other, that the interest rate claimed is not what

the agecment allowed for, and that the genedc precedent agrccfl1ent attached to support

the a\€rment that a like documenl l^as signed by the parties, in fact. differs ftom the

actual agrocment.

1'l.7rAbsa y Grobbelaur,the allegations include putting the plaintiffto the proofthat the

original foundational document really $,as lost in the fire, that thc exempla!. attached to

supposedly demonsfate what the contents ofthe lost document were. is indeed a true

rellection ofthat agreement concludcd in 2005 and not some other variant ofa template

that has evoh'ed ovgr time, and lasll!, that several ostensible discrepancies appear to

exist in thc documents attached which supposedly reinforce the doubt shcd on the

exenrplar being an accurate replica oftl'lc signed odginal.

18. Had the docunlent been prcsent to speak for itsell there could have been no room for

such disputes of fact to arise. Evcn assuming that these allegations tum out to be sptuious,
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it is manifestly obvious that the only way that such an outcome is possible is after

evidence has been tested and their meridessness proven.

19. ln my view, it llould be inappropdate to Fe-judge the medts ofthe defendants'

allegations, and the plaintiff should extricate itselffrom its regrettable predicamenl on

trial, not by r'?y of sumnary judgment. This finding should not be construed to mean that

I take the view that merely because the foundational document is unatbched to a clainl,

whether by summons or by application, that summary judgrnent is not feasible. The

decision in cach case will be detom ned by the import ofthe allegations made by a

defendant to question the version ofthe plai iffabout the terms ofthe a$eement alleged

by the plaintifL Where such challenges are susceptible to rebuttal on the papers, or are

demonstrated not to be bona fide. the remedy of summaryiudgment remains available.

20. There is self-evidently the very real prospect ofprofessional debtors exploiting the

processes ofthe law to unduly delay and obfuscate litigation. This occupational hazard

ought not to incline a coufi to close a doo! which a fair adversarial litigation system ought

to leave open. The essence offte present contove$ies lies in thc realm of marshalling

evidence, and the responsibility to construct cases in ways to meet such a chalienge is

what the legal Fofession is for.

21. Accordingly, Orders are made as follows:

21.1. ln Case 2014187'l: ABSA BANK LTD v JENZEN. KEVIN GLYNN, there

shall be leave granted to defend, costs to be in the cause.

21.2. lnCase20l4/7728: ABSA BANK LTD v GROBBELAAR. JAMES, there

shall be leave granted to defend, costs to be in the cause.
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ROLAND SUTHERLAND

Judge

Heard: 30 July 2014

Judgment: 2 August 2014

h Case 2021 418'1'7 :

For Plaintiff: Adv J A Swanepocl

Instructed by Smit Sewgoolam

For Defendant: Adv CJL Harms

Instructed by De V es attomeys

In Case 2014/ 7728:

For Plaintiff: Adv J A Swanepoel

Instructed by Smit Sewgoolam

For Defendant: Adv DJ Shaw


